Brought to you by the insurance specialists at
Brown & Brown Consulting. Certainly contact us at
215-561-0510 for further information.

Disability Discrimination
Title I of the Americans with Disabilities
Act of 1990 prohibits private employers,
state and local governments, employment
agencies and labor unions from
discriminating against qualified individuals
with disabilities in job application
procedures, hiring, firing, advancement,
compensation, job training and other
terms, conditions and privileges of
employment. The ADA covers employers
with 15 or more employees, including
state and local governments. It also
applies to employment agencies and to
labor organizations. The ADA's
nondiscrimination standards also apply to
federal sector employees under section
501 of the Rehabilitation Act, as
amended, and its implementing rules.
An individual with a disability* is a person
who:
Has a physical or mental impairment
that substantially limits one or more
major life activities; has a record of
such impairment; or is regarded as
having such an impairment.
*Please Note: On September 25, 2008,
the Americans with Disabilities Act
Amendments Act of 2008 ("ADA
Amendments Act" or "Act") was signed.
The Act emphasizes that the definition of
disability should be construed in favor of
broad coverage of individuals to the
maximum extent permitted by the terms
of the ADA and generally shall not require
extensive analysis.
The Act makes important changes to the
definition of the term "disability." The

effect of these changes is to make it
easier for an individual seeking protection
under the ADA to establish that he or she
has a disability within the meaning of the
ADA.
The Act retains the ADA's basic definition
of "disability" as an impairment that
substantially limits one or more major life
activities, a record of such an impairment,
or being regarded as having such an
impairment. However, it changes the way
that these statutory terms should be

specifically recognized (e.g.,
reading, bending and
communicating);
- the second list includes major
bodily functions (e.g., "functions
of the immune system, normal
cell growth, digestive, bowel,
bladder, neurological, brain,
respiratory, circulatory, endocrine,
and reproductive functions");
•

states that mitigating measures other
than "ordinary eyeglasses or contact
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interpreted in several ways. Most
significantly, the Act:
•

•

directs EEOC to revise that portion of
its regulations defining the term
"substantially limits";
expands the definition of "major life
activities" by including two nonexhaustive lists:
- the first list includes many
activities that the EEOC has
recognized (e.g., walking) as well
as activities that EEOC has not

lenses" shall not be considered in
assessing whether an individual has
a disability;
•

clarifies that an impairment that is
episodic or in remission is a disability
if it would substantially limit a major
life activity when active;

•

changes the definition of "regarded
as" so that it no longer requires a
showing that the employer perceived
the individual to be substantially
limited in a major life activity, and
instead says that an applicant or

employee is "regarded as" disabled if
he or she is subject to an action
prohibited by the ADA (e.g., failure to
hire or termination) based on an
impairment that is not transitory and
minor;
•

provides that individuals covered only
under the "regarded as" prong are
not entitled to reasonable
accommodation.

A qualified employee or applicant with a
disability is an individual who, with or
without reasonable accommodation, can
perform the essential functions of the job
in question. Reasonable accommodation
may include, but is not limited to:
•

Making existing facilities used by
employees readily accessible to and
usable by persons with disabilities.

•

Job restructuring, modifying work
schedules, reassignment to a vacant
position;

•

Acquiring or modifying equipment or
devices, adjusting or modifying
examinations, training materials, or
policies, and providing qualified
readers or interpreters.

An employer is required to make a
reasonable accommodation to the known
disability of a qualified applicant or
employee if it would not impose an
"undue hardship" on the operation of the
employer's business. Undue hardship is
defined as an action requiring significant
difficulty or expense when considered in
light of factors such as an employer's
size, financial resources, and the nature
and structure of its operation. An
employer is not required to lower quality
or production standards to make an
accommodation; nor is an employer
obligated to provide personal use items
such as glasses or hearing aids.

Title I of the ADA also covers:
Medical Examinations and Inquiries
Employers may not ask job applicants
about the existence, nature or severity of
a disability. Applicants may be asked
about their ability to perform specific job
functions. A job offer may be conditioned
on the results of a medical examination,
but only if the examination is required for
all entering employees in similar jobs.
Medical examinations of employees must
be job related and consistent with the
employer's business needs.
Drug and Alcohol Abuse
Employees and applicants currently
engaging in the illegal use of drugs are
not covered by the ADA when an
employer acts on the basis of such use.
Tests for illegal drugs are not subject to
the ADA's restrictions on medical
examinations. Employers may hold illegal
drug users and alcoholics to the same
performance standards as other
employees.
It is also unlawful to retaliate against an
individual for opposing employment
practices that discriminate based on
disability or for filing a discrimination
charge, testifying or participating in any
way in an investigation, proceeding or
litigation under the ADA.
Source: Equal Employment Opportunity
Commission www.eeoc.gov

Be sure to check out the U.S. Department
of Labor’s new tool, Disability
Nondiscrimination Law Advisor, which
helps employers determine which federal
nondiscrimination laws apply to their
business: www.dol.gov/elaws/odep.htm.
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